
CONCERNS FOR 5G DEPLOYMENT – Glenn Abbey Village 

 

 There were 2 proposed locations contemplated during the Public Works Hearing that 

occurred on November 4, 2021 for the Windermere community, specifically in the area of Glenn 

Abbey Village. These locations were selected by Verizon to install 5G Small Cell Facilities or 

towers. The 2 locations were: 

- GN Indy 2535 (10299 Cheswick Lane) 

- GN Indy 2501 (10186 Glenn Abbey Lane) 

The legal arguments against these towers center around not only the State law (HEA 1164), 

but also standing Federal Precedent. The Federal precedent to which I refer involves multiple 

cases, the first of which being Omnipoint Communications v. White Plains, 430 F.3d 529 (2005), 

which dealt specifically with the application of the Federal Telecommunications Act. That case 

laid out the savings clause in the Act, which provides that subject to certain restrictions the 

local/state authority retains express control over the zoning of the wireless service facilities. The 

Court opined that the Act strikes a balance between 2 competing aims, to facilitate, nationally, 

the growth of wireless service and to maintain substantial local control of the siting of towers. 

That case also determined that aesthetics is a permissible ground for denial of a permit under the 

Act (which is why it is important as to Windermere). The Court put forth a 3-factor test to 

consider: 

1. Adverse visual impact. (which the testimony is was clear that the towers are unsightly 

and are restricting homeowners’ views and the overall aesthetic of their community and 

properties) 

2. Diminution of property values. (There has been no study conducted, nor expert opinion 

shown that property values would not be adversely affected by the tower installation) 

3. Lack of public necessity. 

The lack of public necessity issue looms large here as the Court in Omnipoint required that the 

applicant show 2 things: 1) that there is a significant gap in coverage in the area; and 2) that the 

manner in which the service provider plans to close the gap is the least intrusive means of doing 

so. The Court further opined that in order to establish necessity, the wireless provider was 

required to demonstrate the significant gap in service and that the building of the proposed new 

structure was more feasible than other options. 

Verizon *(or any other wireless service provider) may try to argue that the recently 

passed House Enrolled Act 1164 negates the need to meet the requirements set out by the 

Omnipoint case, but this Board should take into account that 1164 is brand new and has not yet 

been met with a challenge, let alone a challenge that would potentially put it at odds with Federal 

precedent, and I highly doubt that the City of Fishers wants to be embroiled in Federal litigation 

that could have been avoided by simply listening to the concerns and requests of oh so many of 

their citizens who do not want the intrusion of nearly 40 foot towers in their community, not the 

least of which being the members of Windermere. 
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The second Federal case that is important to note here is that of City of Portland v. United 

States, a 2020 case out of the 9th Circuit. The panel struck down 2 of the FCC’s 3 criteria for 

preempting state and local regulation of wireless equipment aesthetics. The Small Cell Order 

provided that aesthetic regulations were preempted unless “1) reasonable, 2) no more 

burdensome than those applied to other types of infrastructure deployments, and 3) objective and 

published in advance.” The panel in this case held that the FCC’s “no more burdensome” 

standard basically runs contrary to Section 332 of the Communications Act in that the statute 

“explicitly contemplates” that some discrimination among attachers related to differing 

technologies is permitted. Further, the panel also rejected the FCC’s objectivity requirement 

because as they stated “the intangible public harm of unsightly or out-of-character deployments” 

is inherently subjective. As such, the objective standard proffered by the FCC was “neither 

adequately defined, nor its purpose adequately explained.” 

As best stated in the legal reporter that issued the update on the case: 

o Objectivity of Aesthetic Regulation. With respect to the objectivity requirement, the 

court held that the harm caused by “unsightly or out-of-character deployments” is “at 

least to some extent, necessarily subjective” and falls within traditional zoning 

authority that serves a public purpose. Thus, “the FCC’s requirement that all aesthetic 

regulations be ‘objective’ is arbitrary and capricious,” and that “[a]t the very least, the 

agency must explain the harm that it is addressing, and the extent to which it intends 

to limit regulations meant to serve traditional zoning objectives of preventing 

deployments that are unsightly or out of neighborhood character.” 
 

The US Supreme Court denied Cert on this case meaning that it is technically the highest 

precedent in the land as it pertains to the matter. While Verizon’s counsel may argue that Fishers 

is not in the 2nd or 9th Circuit, there has not been a case on the issue in our district so we would 

have to look to the currently existing precedent of the 2nd and 9th Circuits to guide us. 

 

Further, the Waiver process that has been created by the city of Fishers would apply here 

to restrict the planned structures contemplated here today. Specifically, Section (G) (1) of the 

Small Cell Waiver Procedure that deals with construction requirements which states: 

 

All antennas, telecommunication towers, accessory structures and any other 

wiring constructed within the City of Fishers planning and zoning jurisdiction 

shall comply with the following requirements: 1. All applicable provisions of 

this Unified Development Ordinance and the Building Code of the State of 

Indiana, as amended, and the Federal Communications Commission (FCC) 

when applicable 

  

Here, the Fishers UDO is especially important as its provisions would bar the planned structures 

for Windermere. Specifically, Article 5.3, Section 5.3.3 (C)(1)(a) and (b), as well as Article 6.20, 

Section 6.20.2 (1) and (4). 

 

 



Art. 5.3, Sect. 5.3.3 (C) states: 

Sect. 5.3.3 (C) 

Telecommunication Facilities 

A land based facility, consisting of towers, antennas, accessory buildings and structures or other 

structures intended for use as it relates to commercial transmission or receipt of radio or 

television signals, or any other spectrum-based transmissions/receptions ( which is important 

here as this would encompass the planned towers even though they are later ill-defined herein) 

Telecommunication facilities are allowed in nonresidential zoning districts and shall comply 

with the following use standards: 

1. Setbacks. 

a. All telecommunication towers shall be set back from any property line a distance 

equal to at least 80% of the height of the tower; 

b. A telecommunication tower shall be 500 feet from any residential structure; and 

I say “ill-defined” as the amended waiver procedure as drafted and approved by the City, 

defines a utility pole and a wireless support structure. The planned Small Cell Facility, and the 

associated structure is BOTH a wireless support structure (as defined as a “freestanding structure 

designed to support or capable of supporting wireless facilities) and utility pole (which is defined 

as a structure owned by a communications service provider and designed and used to provide 

lighting). As you are able to see there is ambiguity in the waiver procedure and while the waiver 

procedure tries to infer that a “wireless support structure” is not a “utility pole”, the procedure 

uses the terms interchangeably and the clarity of the City’s intent is destroyed. As the term is 

ambiguous, we have to rely on the provisions in the UDO, specifically Article 12.1, Section 

12.1.1 (A) that states: All words and terms used have their commonly accepted and ordinary 

meaning unless they are specifically defined in the UDO or the context in which they are used 

clearly indicates to the contrary. As the planned towers are technically being planned for 

“spectrum-based transmissions/receptions”, we believe that they would technically fall under the 

above noted Section of UDO. The planned structures are clearly not 500 feet from a residential 

structure, nor are they set back from the surrounding property lines by a distance at least 80% of 

their height. As such their planned locations are not allowed by the Fishers UDO. 

In addition to the issues stated above, the planned structure known as GN Indy 2535 

(10299 Cheswick Lane) has an additional UDO problem as it appears to violate Article 6.20, 

Section 6.20.2 (1) and (4) which deals with vision clearance at intersections. That section 

restricts “any kind of obstruction to vision between the heights of 3 and 8 feet above the 

established street grade” and states that “no primary or accessory structures can be plans or to 

project into the vision clearance triangle.” 

 

 

http://online.encodeplus.com/regs/fishers-in/doc-view.aspx?pn=0&ajax=0&secid=766
http://online.encodeplus.com/regs/fishers-in/doc-view.aspx?pn=0&ajax=0&secid=91
http://online.encodeplus.com/regs/fishers-in/doc-view.aspx?pn=0&ajax=0&secid=562
http://online.encodeplus.com/regs/fishers-in/doc-view.aspx?pn=0&ajax=0&secid=807
http://online.encodeplus.com/regs/fishers-in/doc-view.aspx?pn=0&ajax=0&secid=731
http://online.encodeplus.com/regs/fishers-in/doc-view.aspx?pn=0&ajax=0&secid=767


Again, Verizon may argue that HEA 1164 applies and overcomes these issues, but the 

language of 1164 would defeat that argument in that the permit authority (meaning this Board) 

must comply with the guidelines adopted as it pertains to an application if those guidelines were 

adopted/published prior to the submission of the application, which the UDO most certainly was, 

as well as the Waiver provision that requires the UDO to be observed. 

In summary, the Federal precedent, as well as the proper use of the neighbor standards 

(as determined by HEA 1164) would allow the City to deny the applications on not only the 

basis of aesthetics, but also due to the fact that the planned towers do not conform to the local 

community standards in place. 

 

 

 

 




